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Pre-Planning before Death
Part 1 of 2
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Learning Objectives

Help clients avoid common inherited IRA mistakesHelp

Understand SECURE Act implicationsUnderstand

Explain asset titling impactsExplain

The impact of beneficiary designationsEnlighten

Coordinate annuity and life insurance planning with estate plansCoordinate

Discuss advanced trust planning concepts such as TeaPot Trust strategiesDiscuss
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Inheriting Large IRAs
The impact of The SECURE ACT
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The New Reality of Inherited IRA Planning
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• Most non-spouse beneficiaries must distribute inherited IRAs within 10 years

• During the 10-year term, RMDs are still required under certain circumstances

• Stretch IRA strategies eliminated for all non-Eligible Designated Beneficiaries (EDBs)

• Accelerated taxation risks
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Additional Details with TRUSTs 
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Trusts as IRA Beneficiaries

Potential Advantages:
• Creditor protection
• Spendthrift protection
• Divorce protection
• Control over distributions
• Protection for vulnerable 

beneficiaries
• Multi-generational planning

Potential Drawbacks:
• Compressed trust tax brackets
• Complexity
• Drafting errors
• SECURE Act complications
• Loss of flexibility

16
Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Speaking of “TEA POTS”

I’m a little TEA POT, Short and Stout…For many families with large IRA and pension account balances, we 
believe that this will result in a “Two POT Trust” arrangement. 
Under this system, which we call the Twin TEA POT Trust System℠ (the Twin Tax Efficient Accumulation 
POT Trust System℠), one POT Trust will receive the IRA/Plan after the death of the Participant, and a 
10 year payout right. The Trustee will have the power to spray distributable net income among 
beneficiaries in the most tax efficient manner as and when distributions are received from the IRA/Plan by 
distributing income to beneficiaries in lower tax brackets or beneficiaries who have favorable tax 
attributes, such as net operating or suspended losses. 
The second POT Trust will hold assets that do not generate significant levels of income, such as equities 
and municipal bond funds, and the Trustee of the second POT Trust can make distributions to 
beneficiaries who are in higher tax brackets in order to make up for distributions made to other 
beneficiaries from the IRA/Plan POT Trust.  “Two things are infinite:  the universe and the benefit of Tea Pot 
trusts; and I’m not sure about the universe.”1

The Twin TEA POT Trust System℠ is a Service Mark owned by Gassman, Crotty & Denicolo, P.A. that can be used for any not-for-profit lectures, publications, 
and by individuals who have subscribed to this webinar – and their friends!
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TeaPot Trust Planning Concepts
TeaPot = “Trusteed Employee Account Plan Opportunity Trust”

Potential Objectives:

• Preserve tax deferral opportunities

• Increase control over inherited assets

• Enhance beneficiary protections

• Coordinate advanced trust planning with retirement assets

Planning Considerations:

• Complexity

• Trustee selection

• Drafting precision

• SECURE Act implications

• State law coordination
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What Do We Tell Our Clients? An Example
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See-Through Trust Requirements
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• Trust must be valid under state law
• Trust must become irrevocable at 

death
• Beneficiaries must be identifiable
• Required trust documentation must be 

provided timely (typically for 401(k) 
plans)

Four Main 
Requirements:



See-Through Trust Requirements

Failure May Trigger:
• Accelerated distributions
• Adverse tax consequences
• Reduced planning flexibility
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TOD & POD Designations: 
Probate Avoidance Tools

Potential Benefits:
• Probate avoidance
• Faster asset transfer
• Reduced administrative costs
• Simplified beneficiary transfers

Important Considerations:
• Coordination with trust documents
• Risk of disinheriting intended beneficiaries
• Minor beneficiary issues
• Creditor protection limitations
• State law differences

31

TOD = Transfer on Death
POD = Payable on Death
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Asset Titling and Estate Planning
Married Couples
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Titling Options for Married Couples
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Ownership Type Key Feature Common Estate Planning Use

Joint Tenancy w/ ROS Automatic survivorship Probate avoidance

Tenancy by the Entirety Survivorship + creditor 
protection Married couples

Community Property Shared marital ownership Community property states

Community Property w/ ROS Survivorship + basis benefits Married couples in CP states

Tenants in Common (TIC) Separate ownership interests Advanced trust & inheritance 
planning



Titling Options Summary
1. Revocable Living Trust (Best for Estate Planning)

How it works: Assets are transferred into the name of a trust, with you and your spouse acting as co-trustees 
to maintain full control.

Why it's recommended: It avoids the costly and time-consuming probate process when one or both spouses 
pass away. It is highly recommended if you have children from previous marriages or complex estates. 

2. Tenancy by the Entirety (TBE) (Best for Asset Protection)

How it works: This is a special joint ownership available only to married couples. Both spouses own \(100\%\) 
of the property, and ownership automatically passes to the survivor.

Why it's recommended: In states that recognize it (including Pennsylvania, New York, Florida, and Virginia), it 
provides strong protection against creditors. If a creditor sues one spouse individually, they generally cannot 
seize an asset held as a TBE. 

3. Community Property with Right of Survivorship (Best for Tax Benefits)

How it works: Available primarily in community property states (such as California, Texas, and Nevada), this 
titling passes the property directly to the surviving spouse without probate.

Why it's recommended: The surviving spouse receives a favorable step-up in basis for tax purposes, 
minimizing capital gains taxes if the asset is later sold. 
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Titling Options Summary Continued

4. Joint Tenants with Right of Survivorship (JTWROS)

How it works: Both spouses own equal shares of the asset. When one passes, the other automatically 
absorbs the deceased spouse's share.

Why it's recommended: It avoids probate. While highly common, it offers less individual creditor protection 
than a TBE and can sometimes be unilaterally severed by one spouse

5. Tenants in Common (TIC) 

How TIC Works:
Tenants in common (TIC) ownership allows each spouse to own a separate percentage interest in an asset 
that can be transferred independently through their estate plan at death.

Why It’s Recommended:
TIC ownership is often recommended because it provides greater estate planning flexibility for trust 
planning, blended families, unequal ownership interests, and customized inheritance strategies.
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Joint Ownership vs Tenants in Common
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asterclass

36

Issue Joint Survivorship Tenants in Common

Avoids Probate Yes Usually No

Automatic Transfer Yes No

Controlled by Will/Trust No Yes

Flexible Ownership % No Yes

Better for Blended 
Families Usually No Often Yes

Trust Planning Flexibility Limited Strong



Assets that Can Be Titled Tenants in Common
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Possibilities: 
• Real Estate 
• Brokerage Accounts
• Bank Accounts
• Closely-Held Businesses
• LLCs
• Oil & Gas 

37
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Jointly Owned Assets with Right of Survivorship

Why Asset Titling May Override the Estate Plan

Client's Will or 
Trust

Joint Account
with 
Survivorship

Asset Transfers
Automatically

Named Joint 
Owner
Receives Asset

Jointly owned assets generally bypass the Will or Revocable Trust.
Assets transfer automatically by operation of law.
Improper titling can unintentionally disinherit heirs and disrupt tax planning.

Sources: IRC §1014, Concurrent Estate Principles, ACTEC Estate Planning Resources, FindLaw Estate Planning Commentary.
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Adding a Child as Joint Owner Creates Risk

May create gift tax concerns.
Child’s creditors may access the asset.
Divorce or lawsuits can create exposure.

Joint
Ownership

Parent Child Added

Creditor Risk Divorce/Lawsuit 
Exposure

Sources: IRC §1014, IRS guidance, FindLaw estate planning resources, Forbes estate planning commentary.
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Joint Ownership May Reduce Step-Up in Basis

Only part of the asset may receive basis adjustment.
Can increase future capital gains taxes.
Improper titling may reduce tax efficiency.

Full Step-Up Partial Step-Up Higher Capital Gains

Sources: IRC §1014, IRS guidance, FindLaw estate planning resources, Forbes estate planning commentary.
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Community Property States May Receive Better Tax Treatment

Both halves may receive full step-up in basis.
Can produce major capital gains tax savings.
Proper structuring is critical.

Community
Property
States

100%
Step-Up

Sources: IRC §1014, IRS guidance, FindLaw estate planning resources, Forbes estate planning commentary.
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Beneficiary Designations
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Beneficiary Designations

Beneficiary Designations, which are considered a contract, take precedence 
over any distribution provision in a deceased person’s Will or Trust.

Common Mistakes:
• Failing to update beneficiaries after divorce/remarriage
• Naming estates accidentally
• Naming Charities and other beneficiaries on the same account
• Naming minors directly
• Incorrect trust drafting
• Failure to coordinate with estate plan
• Missing contingent beneficiaries
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SPOUSAL VS NON-SPOUSAL BENEFICIARIES

Issue Spouse Non-Spouse

Can roll into own IRA? Yes No

Subject to 10-year rule? Usually No Usually Yes

RMD flexibility High Limited

Can delay RMDs? Often Limited

Roth conversion flexibility Significant No

Different Beneficiaries = Different Planning Rules
*QCDs are allowed from inherited IRAs if the standard requirements for a QCD are met
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Using Charitable Planning to Reduce IRA Taxation

Potential Strategies:
• Qualified Charitable Distributions (QCDs)
• Naming charities as IRA beneficiaries
• Charitable Remainder Trusts (CRTs)
• Donor Advised Funds (DAFs)

Why It Matters:
• Traditional IRAs are often among the least tax-efficient 

assets to leave to heirs
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CHARITABLE REMAINDER TRUST 
CREATIVE PLANNING STRATEGY
• Make Large IRA And Pension Accounts Payable To A Standby CRUT With Blocker LLC For Funding On Death Can Be 

Used For This (See Blattmachr, Bigge & Shenkman Article) 

• Maintain a dedicated Revocable Trust that will become a Flip NIMCRUT on the death of the grantor. 

• Have this Revocable Trust own an LLC. 

• Have the LLC be the beneficiary of the IRA. The income recognized by the LLC may not be considered to be Fiduciary 
Accounting Income of the Flip NIMCRUT until dollars or assets are actually transferred from the LLC to the Flip NIMCRUT if 
situated in a proper state. A 20-year Flip NIMCRUT could have 19 years of postponed income. 

• This not only defers the income but also causes there to be less ordinary income.  For example, if $1 million is in the IRA on 
death, then all growth during a 10-year term would cause ordinary income if payable to a person or trust.  If payable to the 
CRUT there is $1 million of deferred ordinary income, and the rest of the income deferred for up to 20 years or longer can 
include capital gains and lower taxed qualified dividend and perhaps tax-free municipal bond income.  
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Pre-Death Planning for Annuities
Common Issues:
• Non-qualified annuity taxation
• Beneficiary designation problems
• Trust ownership complications
• Forced payout rules
• IRD (Income in Respect of a Decedent)

Planning Opportunities:
• Annuitization analysis
• Strategic beneficiary selection
• Tax bracket management
• Coordination with trust planning
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Life Insurance Trust Strategies
Potential Uses of ILITs:
• Estate tax reduction
• Liquidity creation
• Wealth replacement after Roth conversions
• Equalization among heirs
• Funding estate tax obligations

Important Planning Concepts:
• Crummey powers
• Trustee selection
• Gift tax considerations
• Three-year lookback rule for policies transferred to the ILIT

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Common Planning Mistakes

Frequent Errors:
• Inappropriate titling
• Outdated beneficiary forms
• Naming estates unintentionally
• Ignoring SECURE Act changes
• Poorly drafted trusts
• Ignoring trust tax brackets
• Failing to coordinate tax and legal planning
• Ignoring IRMAA consequences
• Missing Roth conversion opportunities

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Key Action Items for Advisors

Review:
• Review asset titling
• Beneficiary designations
• Trust language
• Roth conversion opportunities
• IRMAA exposure
• Charitable planning opportunities
• Estate liquidity needs
• Probate avoidance strategies

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Coordinate With:
• Estate planning attorneys
• Tax professionals
• Insurance specialists
• Trustees



Final Takeaways

• SECURE Act planning changed inherited IRA strategies 
dramatically

• Account tiling and Beneficiary designations are critical
• Trust design matters more than ever
• IRMAA exposure should not be ignored
• Roth conversions can improve multigenerational outcomes
• Advanced planning creates flexibility and protection
• Coordination among advisors is essential

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Advisor Conversation Starters

Questions Advisors Should Ask Clients
• How are all of your assets titled?
• Who are the beneficiaries of your retirement plan accounts, annuities, and 

life insurance policies?
• Have your beneficiary forms been updated recently?
• Do your heirs have issues, such as being a spendthrift, marital troubles, 

special needs, etc.
• Are your heirs likely to be in high tax brackets?
• Do you have concerns about creditor protection or divorce?
• Have you evaluated Roth conversion opportunities?
• Does your estate plan coordinate with retirement accounts and asset titling?
• Could large distributions trigger IRMAA issues?

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Additional Sources

• IRS Publication 590-A
• IRS Publication 590-B
• Treasury Regulations §1.401(a)(9)
• CMS.gov
• Medicare.gov
• ACTEC
• Kitces.com
• Journal of Financial Planning
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Planning After Death
Part 2 of 2
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After Death Planning 

• Disclaimers
• Formula Clauses
• Trust Protectors
• How to Use the Clayton Election 
• Retitling Assets after 1st Spouse Dies 

• Who becomes beneficiaries?
• Add TOD or POD if not in a Trust 

• Form 706 and the 5-year rule
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Behavioral Side of Estate Planning

Why Clients Make Poor Decisions After Death:

• Fear

• Grief

• Family pressure

• Urgency

• Loss aversion

• Cognitive overload

The advisor becomes the emotional circuit breaker.
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First 90 Days After Death — Advisor Checklist

• Pause emotional decisions

• Review beneficiary designations

• Review titling of assets

• Analyze disclaimer opportunities

• Evaluate portability and QTIP election filing deadlines

• Coordinate tax and legal teams

• Assess IRMAA exposure
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Disclaimer 
Fundamentals
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Disclaimers: Overview
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Strategic refusal 
of inherited 

assets

Allows assets to 
pass to next 
beneficiary

Used for tax and 
family planning 

flexibility
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Why Disclaimers Matter

60

Helps reduce 
overall family 

taxes

Addresses 
large IRA tax 

burdens

Creates post-
death planning 

flexibility
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IRA Tax Problem

Required Minimum 
Distributions (RMDs)

Increase taxable 
income over time

Can trigger IRMAA and 
surtaxes

Worse for 
surviving spouse

Session 1: Estate Planning Masterclass



How Disclaimers Help

62

Shift assets to 
lower-tax 

beneficiaries

Often children 
or grandchildren

Can significantly 
reduce total 

taxes

No gift tax since 
asset never 

owned
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Disclaimer
Rules

63

Must 
disclaim in 

writing within 
9 months of 

death

Cannot 
benefit from 

the asset 
first

Irrevocable 
once 

executed

State rules 
may vary
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Interests Subject to Disclaimer

• Transfers during Lifetime. As previously noted, many different 
types of interests in (or powers over) property may be disclaimed, 
including interests (or powers) conveyed during the donor’s 
lifetime and at death. Lifetime transfers can be those made in 
trust.
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Transfers at Death

Disclaimable testamentary interests include:
• Bequests or devises under a Will;
• Interests in an intestate estate; 
• Interests obtained by operation of law, such as Survivorship 

interests in a jointly owned asset; and
• Interests obtained by contract, such as Beneficiary interests in 

beneficiary designated accounts/policies, including (1) a 
company retirement account; (2) an IRA; (3) an annuity policy; or 
(4) an insurance policy.
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Flexibility
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Can disclaim 
all or part of 

an asset

Can choose 
specific 

investments

Allows 
customized 
tax planning
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Limitations

67

Cannot choose who 
receives assets

Follows beneficiary 
designations

Treated as if disclaimant 
predeceased
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Limitations
A disclaimed asset will pass to the successor, or 
contingent beneficiary, and cannot be directed by 
the disclaimant making the disclaimer.
In general, the disclaimant can’t benefit from the 
asset following the qualified disclaimer.
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Importance of 
Beneficiary 
Designations

69

Primary, secondary, and 
tertiary beneficiaries

Enables disclaimer 
planning

Critical for multi-
generational planning
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Special 
Considerations: 
Minors

70

May require guardian or 
court involvement

Subject to Kiddie Tax

May require annual IRA 
withdrawals
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Charitable 
Planning 
Opportunity

71

Charities can be named 
as beneficiaries

IRA distributions to 
charity are tax-free

Can disclaim to charity 
post-death
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Why Disclaimer Strategies Often Fail

Common Reasons:

• • Surviving spouse panic

• • Fear of losing control

• • Family conflict

• • Uncertainty about future needs

• • Emotional attachment to inherited assets

• • Failure to act within 9 months

Key Insight:

• Technically elegant planning often fails behaviorally.
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Disclaimer Trust Strategies

Why Disclaimer Planning Matters:
• Allows post-death flexibility
• May improve tax efficiency
• Can redirect assets strategically
• Useful when laws or family circumstances change

Key Rules:
• Must generally occur within 9 months of death
• Must be irrevocable
• Beneficiary cannot accept benefits prior to disclaimer
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CAN YOU DISCLAIM AND AVOID PROBATE?

Important Concepts:
• Proper beneficiary designations generally avoid probate
• Qualified disclaimers may redirect inherited assets
• Probate avoidance depends on titling and beneficiary structure
• State laws vary significantly

Potential Uses:
• Tax optimization
• Asset protection
• Family equalization
• Multi-generational planning
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Case Study
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Multi-Generational 
IRA Planning

76

Grandpa leaves large 
traditional IRA to Grandma

Grandma rolls IRA into her 
own name

Grandma passes away one 
year later
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Additional 
Considerations
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Children may need to take annual 
withdrawals

Behavioral readiness of beneficiaries 
matters

Daughter may need funds herself

Decision must align with family goals
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Tax Impact: 
With vs. 
Without 
Disclaimer

78

• Daughter inherits IRA in high tax bracket
• 10-year withdrawals taxed at higher 

marginal rates
• Potential IRMAA and surtax impacts

Without Disclaimer:

• Children inherit IRA in lower tax brackets
• Same 10-year rule but at lower rates
• Reduced overall family tax burden

With Disclaimer:
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Updated Numeric Example (Using 2025 Inflation Adjusted Tax Brackets - Estimated)

Scenario: $1,000,000 Traditional IRA

Assumptions:
• Daughter: Single, ~$300K income → ~35–37% marginal bracket
• Children: Single, ~$80K income → ~22–24% marginal bracket

Without Disclaimer (Daughter):

• ~$100K/year withdrawals

• Marginal tax ~35%

• Estimated total tax ≈ $300K–$350K

With Disclaimer (2 Children):

• ~$50K/year per child

• Marginal tax ~22%

• Estimated total tax ≈ $200K–$240K

Estimated Family Tax Savings: ~$100K–$140K
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Scenario: $2,000,000 Traditional IRA Disclaimed to 4 grandchildren

Without Disclaimer 
(Parent ~35% bracket):

• ~$200,000/year Draws
• Tax ≈ $70,000/year
• Total tax ≈ $700,000

With Disclaimer 
(4 Grandchildren):

• ~$50,000/year per grandchild
• Tax ≈ $6,000–$11,000/year each
• Total combined tax ≈ $240,000–$440,000

Assumptions:
• Each grandchild receives $500,000
• Withdrawals over 10 years ≈ $50,000/year each
• Grandchildren in ~12%–22% tax brackets

Estimated Family Tax Savings: ~$260K–$460K
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Conduit Trusts
How They Work:
• IRA distributions received by trust must pass directly to the beneficiary.

• QTIP Marital Trusts Must be Conduit Trusts

Potential Advantages:
• Simpler drafting
• Historically favorable stretch treatment
• Easier IRS compliance

Potential Drawbacks After SECURE Act:
• Mandatory payout to beneficiaries
• Reduced asset protection
• Less control
• Accelerated taxable income

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Accumulation Trusts
How They Work:
• Trust may retain IRA distributions instead of immediately distributing them.

Potential Advantages:
• Better creditor protection
• Greater control
• Protection from poor beneficiary decisions
• Divorce/spendthrift safeguards
• Maintain assets in the family bloodline so they are not redirected to an unwanted or unexpected heir

Potential Drawbacks:
• Extremely compressed trust tax brackets
• Potentially higher tax rates
• Complex administration

Sources: IRS Publications 590-A, 590-B, CMS.gov, SECURE Act, ACTEC Resources
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Conduit vs Accumulation Trusts

Comparing Trust Structures

Feature Conduit Trust Accumulation Trust

Creditor Protection Moderate Strong

Beneficiary Control Lower Higher

Tax Efficiency Often Better Often Worse

Flexibility Limited Greater

SECURE Act Impact Significant Significant

Complexity Lower Higher
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Planning Using Conduit 
and Accumulation Trusts

• QTIP Marital Trusts Must be Conduit Trusts
• Prior to the SECURE Act, since most beneficiaries would receive the IRA 

“Stretch”, Conduit Trusts were used for Trusts for children and other non-
spouse heirs

•  Since the SECURE Act, often Trusts for the children or other non-spouse 
heirs are Accumulation Trusts to maintain creditor/divorce protection and 
distribution control over the IRA RMDs once distributed from the IRA

• This change was necessitated due to the short 10-year distribution rule
• Assets in the Trust are typically taxed at compressed income tax rates 

resulting in a 37% tax at around $16,000 of income
• To address this issue, Beneficiary Deemed Owner Trusts (BDOTs) can be used
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Beneficiary Deemed Owner Trusts (BDOTs)

• BDOTs are based on IRC §678
• BDOTs are provisions in the Trust for the children or heirs whereby they are 

treated as the owner of the Trust for income tax purposes 
• The Trust provides a Power allowing the beneficiary to withdrawal the income 

from the trust, if requested
• They are typically given a period of time to request this withdrawal, after 

which the Power lapses
• This Power, if not exercised, enables the assets to remain in Trust but the 

income is taxed to the Trust beneficiary at their typically lower personal 
income tax rates, compared to the compressed Trust income tax rates  

• Not all attorneys like to use the BDOT strategy and many are unfamiliar with 
this strategy
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Case Study-Conduit Trusts

• The Living Trust includes provisions that establish Conduit Trusts for each of 
the two children at the death of the surviving spouse

• The IRA left in Trust is worth $3 million
• Each child’s Conduit Trust holds $1.5 million in IRA assets and must be 

distributed within 10 years of death
• As each RMD is distributed from the IRA to the Trust, the Conduit Trust 

requires that the distribution is then distributed outright to the child, losing 
creditor/divorce protection, creating the potential for the assets being 
redirected away from the family bloodline and other intended future heirs

• The children may be spendthrifts, addicted to alcohol, drugs or gambling, or 
have special needs where government benefits may be lost due to having too 
many assets 

• The benefit is that any income tax will be paid by the beneficiary, often at 
lower income tax rates that the compressed Trust income tax rates
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Case Study-Accumulation Trusts

• The Living Trust includes provisions that establish Accumulation Trusts for 
each of the two children at the death of the surviving spouse

• The IRA left in Trust is worth $3 million
• Each child’s Conduit Trust holds $1.5 million in IRA assets and must be 

distributed within 10 years of death
• As each RMD is distributed from the IRA to the Trust, the Accumulation Trust 

allows the distributed assets to remain in Trust where the Trustee can then 
invest them in bank or brokerage accounts, real estate, or other assets

• This maintains creditor/divorce protection, and avoiding the risk that the 
assets could be redirected away from the family bloodline and other 
intended future heirs

• This protection is important if the children are spendthrifts, addicted to 
alcohol, drugs or gambling, or have special needs where government benefits 
may be lost due to having too many assets outright

87Session 1: Estate Planning Masterclass



Case Study-Accumulation Trusts

• The issue is that the income tax will be taxed at the compressed Trust income tax 
rates that reach 37% at only $16,000 in 2026

• By including BDOT provisions in the Accumulation Trust, the beneficiaries would 
have the right to request a distribution of the income within a period of time, after 
which this power will lapse

• Following lapse, the assets remain in the Trust for creditor/divorce protection and 
distribution control, but the income is taxed at the beneficiary’s personal income tax 
rates, which typically are lower than the compressed Trust income tax rates

• This strategy may not be effective if the beneficiaries invoke the Power and take the 
withdrawal, which may cause problems if a spendthrift, have an addiction or special 
needs

• A Trust Protector can be given the power in the document to be able to revoke the 
BDOT power if the beneficiary plans to use it 

• This would cause the income to be taxed at the unfavorable Trust income tax rates
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Formula Clauses: 
Second-Stage Estate Planning
• A formula clause is estate-planning language that:

• automatically reallocates inherited assets 
• based on: 

• tax laws, 
• exemption amounts, 
• beneficiary needs, 
• or post-death decisions
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Document Common? Purpose

Revocable Trust Very Common Post-death flexibility

Will Sometimes Formula bequests

IRA Beneficiary Trust Extremely Common SECURE Act planning

Disclaimer Trust Extremely Common Flexible bypass planning

QTIP Trust Extremely Common Marital deduction flexibility

Dynasty Trust Common GST planning

CRT / Charitable Trust Common IRA tax optimization
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Where Formula Clauses Are MOST Commonly Drafted



The Growing Role of Trust Protectors
What Is a Trust Protector?
• A trust protector is an independent party granted limited powers to modify or oversee trust administration.

Potential Powers:
• Remove and replace trustees
• Modify administrative provisions
• Respond to tax law changes
• Address beneficiary disputes
• Change trust situs or governing law
• Correct drafting ambiguities

Why They Matter:
• Increased planning flexibility
• Adaptability for future tax law changes
• Multi-generational trust oversight
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The Clayton Election

• This election is based on the case, Estate of Clayton vs. Commissioner (97 
T.C. 327 (1991), 976 F.2d 1486 (5th Cir. 1992)

• After the first spouse dies, the decision in this case allows for a clause in the 
Revocable Living Trust that will enable the Trustee of the Administrative Trust  
to make the determination regarding the amount and specific assets, if any, 
that will fund the Bypass Trust (Credit Shelter Trust) and the Marital Trust

• This provides flexibility in an ever-changing estate tax landscape
• It also provides flexibility related to income taxes since the assets funding the 

Bypass Trust will generally not receive a stepped-up basis at the death of the 
surviving spouse and will not be included in the surviving spouse’s estate, 
whereas the assets in the Marital Trust generally will receive the basis step-
up and the assets will be included in the surviving spouse’s estate
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The Clayton Election vs. Fractional Formulas

• When a Revocable Living Trust is used, at the death of the first 
spouse, the assets can be distributed in further Trust

• The determination of the split is based on the terms of the 
Revocable Living Trust and typically include either a Fractional 
Formula or Clayton Election

• A Fractional Formula was typically used when the Federal Estate 
Exemption was much lower and prior to there being Portability 
allowed of the deceased spouse’s unused exemption amount

• Fractional Formulas will typically transfer all assets up to the 
Federal Exemption amount to the Bypass Trust and are not very 
flexible
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RETITLING ASSETS AFTER THE FIRST SPOUSE DIES

Why Retitling Matters:

• Improper retitling may:

• Defeat trust planning

• Create probate exposure

• Disrupt tax planning strategies

• Cause beneficiary conflicts

• Reduce creditor protection

Common Retitling Considerations:

• Joint accounts

• Brokerage accounts

• Real estate

• LLC interests

• Closely held business interests

• Retirement accounts

94

Important Questions:
Should assets remain in trust?
Should ownership be divided?
Should portability planning be considered?
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Evaluating Beneficiary Structures After Death

Key Questions Advisors Should Help Address:
• Should children inherit directly?
• Should trusts become beneficiaries?
• Should assets remain in marital trusts?
• Should contingent beneficiaries be revised?
• Are there creditor or divorce concerns?
• Are there spendthrift beneficiaries?
• Are there special needs beneficiaries?

Potential Planning Goals:
• Tax efficiency
• Asset protection
• Family harmony
• Probate avoidance
• Flexibility for future generations
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Form 706 = Federal Estate Tax Return

Important Reasons to File:
• Portability election
• Preserve deceased spouse unused exemption (DSUE)
• Elect QTIP Trust status for the Marital Trust
• GST allocation opportunities
• Asset valuation documentation

Important Timing Considerations:
• Generally due 9 months after death
• Extensions may apply
• Portability elections can be critical
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Form 706 = Federal Estate Tax Return

The 5-Year Rule to elect portability of the DSUE and to elect QTIP 
status - Planning Considerations:
• Potential applications involving:
• Inherited retirement accounts
• Trust administration
• Estate tax planning
• Portability relief procedures
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Critical Checklist After the First Spouse Dies

Immediate Advisor Review Areas:
• Beneficiary designations
• Trust funding status
• Asset retitling
• TOD/POD coordination
• Form 706 filing analysis
• Portability and QTIP elections
• IRA distribution timing
• Roth conversion opportunities for surviving spouse
• IRMAA exposure projections
• Trust protector powers
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Gotchas
Source: https://legalclarity.org/how-to-disclaim-an-inheritance-and-what-
happens-next/?utm_source=chatgpt.com
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Gotcha #1: 
Accepting 
Benefits

100

Taking any benefit 
invalidates disclaimer

Examples: cash, property 
use, distributions

Once accepted = legally 
yours
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Case 
Study: IRA 
Mistake

101

Client takes 1 IRA distribution

Attempts to disclaim remaining 
balance

Result: disclaimer invalid

Full tax liability remains
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Gotcha #2: 9-Month Deadline

102

Must act within 9 months of death

No extensions in most cases

Miss deadline = no disclaimer
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Gotcha #3: Loss of Control

103

Cannot direct 
where assets go

Passes via will 
or beneficiary 
designations

Trying to 
redirect = 

taxable gift
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Case Study: Control Misunderstanding

Client wants assets to go to children

Attempts disclaimer with direction

Fails—treated as gift

Creates gift tax exposure
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Gotcha #4: Government Benefits

105

May impact 
Medicaid, SSI 

eligibility

Seen as asset 
transfer

Could trigger 
penalties or 

loss of benefits
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Case 
Study: 
Medicaid 
Risk

106

Client disclaims inheritance

Applying for Medicaid

Transfer penalty applied

Benefits delayed
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Gotcha #5: Creditor Risk

107

CREDITORS MAY 
CHALLENGE DISCLAIMER

ESPECIALLY IF AVOIDING 
DEBTS

COULD BE TREATED AS 
FRAUDULENT TRANSFER
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Case Study: Creditor Challenge

108

Client has 
large debts

Disclaims 
inheritance

Creditors 
sue

Court may 
reverse 

disclaimer
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Gotcha #6: Irrevocable

109

Cannot reverse 
decision

No ability to 
reclaim assets

Permanent 
outcome
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Gotcha #7: Retirement Accounts

110

IRAS HAVE 
STRICT RULES

ANY DISTRIBUTION VOIDS 
DISCLAIMER

IMPACTS TAX PLANNING
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Advisor Best Practices

111

Act quickly 
(9-month 
rule)

1
Confirm no 
benefits 
accepted

2
Review 
creditor and 
benefit risks

3
Coordinate 
with legal and 
tax experts

4
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